10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:03-cr-00095-WBS Document 575  Filed 05/12/2006 Page 1 of 34

KEVIN V. RYAN (CSBN 118321)
United States Attorney

MARK L. KROTOSKI (CABN 138549)
Chief, Criminal Division

ROBIN L. HARRIS (CSBN 123364)
KYLE F. WALDINGER (ILSB 6238304)
Assistant United States Attorneys

450 Golden Gate Avenue, Box 36055
San Francisco, California 94102
Telephone: (415) 436-7016/6830
Facsimile: (415) 436-7234

Attorneys for the United States of America
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SAN FRANCISCO DIVISION
UNITED STATES OF AMERICA, No. CR 03-0095 WBS
Plaintiff, UNITED STATES’ OPPOSITION TO
AMR MOHSEN’S MOTION FOR
\'2 JUDGMENT OF ACQUITTAL AND
NEW TRIAL
AMR MOHSEN,
Date: June 23, 2006
Defendant. Time: 10:30 a.m.

Courtroom: D, 15" Floor

USA’S OPP. TO MOT. FOR JUDGMENT OF
ACQUITTAL & NEW TRIAL [CR 03-0095 WBS]




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

Case 3:03-cr-00095-WBS Document 575  Filed 05/12/2006 Page 2 of 34

TABLE OF CONTENTS
INTRODUCTION . .o i e -1-
LEGAL STANDARDS .. . e e -2-
L STANDARDS FOR MOTIONS FOR A JUDGMENT OF ACQUITTAL-2-
IL. STANDARDS FOR MOTIONS FOR A NEW TRIAL. . ............ -3-
SUMMARY OF ARGUMENT . ... .. -4-
ARGUMENT . . -6-

L THERE WAS OVERWHELMING EVIDENCE DEMONSTRATING
THAT THE ENGINEERING NOTEBOOKS AND THE DEFENDANT’S
TESTIMONY ABOUT THOSE NOTEBOOKS WERE MATERIAL. . -6-

I QUICKTURN REASONABLY PARTED WITH MONEY. ........ -11-
III.  MOHSEN’S RESPONSES TO THE QUESTIONS ALLEGED IN
COUNTS 2 AND 3 WERE NOT “LITERALLY TRUE.” .......... -14-
IV. THERE WAS CORROBORATION OF MOORE’S TESTIMONY. .. -15-
V. COUNTS 2 AND 3 ARE NOT MULTIPLICITOUS. ............. -17-
VI. ALL OF THE MAILINGS WERE INCIDENT TO AN ESSENTIAL PART
OF THE FRAUDULENT SCHEME. ...... ... ... ... ... ... .. -18-

VII. THERE WAS SUFFICIENT EVIDENCE FOR THE JURY TO
CONCLUDE THAT THE DEFENDANT HAD APPLIED FOR AN
EGYPTIAN PASSPORT IN VIOLATION OF THE DISTRICT COURT’S

ORDER. ... -22-
VIII. THE GOVERNMENT PROVED THAT THERE WAS
NO ENTRAPMENT. . ... -25-
A. Predisposition ......... .. .. -25-
B. Inducement ....... ... .. . -27-
[X. THE COURT COMMITTED NO ERROR IN NOT PROVIDING A COPY
OF THE INDICTMENT TO THEJURY. ......... .. ... .. ... ... -28-
X. THE COURT SHOULD REJECT THE DEFENDANT’S FINAL CATCH-
ALL ARGUMENT. .. ... i e -30-
CONCLUSION . e e e e e e e e e e -30-

USA’S OPP. TO MOT. FOR JUDGMENT OF .
ACQUITTAL & NEW TRIAL [CR 03-0095 WBS] -11-




10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

27

28

Case 3:03-cr-00095-WBS Document 575  Filed 05/12/2006 Page 3 of 34

TABLE OF AUTHORITIES
FEDERAL CASES

Aptix Corp. v. QuickTurn Design Systems, Inc., 2000 WL. 852813 (N.D. Cal.

June 14, 2000) . ..o e e 8, 20,29
Bronston v. United States, 409 U.S. 352 (1973) .. .. ... ... 14
Kungys v. United States, 485 U.S. 759 (1988) ... ... . it 8
United States v. Aguilar, 515 U.S. 593 (1995) ... ... . . .. 11
United States v. Alferahin, 433 F.3d 1148 (9th Cir. 2006) .................. 8
United States v. Alston, 974 F.2d 1206 (9th Cir. 1992) ... ... ... ... ... 3
United States v. Andrino-Carillo, 63 F.3d 922 (9th Cir. 1995) . .............. 3
United States v. Cash, 552 F.2d 1025 (9th Cir. 1975) ... ... ..ot t. 15
United States v. Davis, 548 F.2d 840 (9th Cir. 1977) .. .. .. ... i .. 16
United States v. Doulin, 538 F.2d 466 (2d Cir. 1976) ......... B 18
United States v. Downen, 496 F.2d 314 (10th Cir. 1974) ........... ... ... 28
United States v. Figueroa-Paz, 468 F.2d 1055 (9th Cir. 1972) ........ ... ... 3
United States v. Hollingsworth, 27 F.3d 1196 (7thCir. 1994) .............. 27
United States v. Kellington, 217 F.3d 1084 (9th Cir. 2000) ................. 4
United States v. Lococo, 450 F2d 1196 (9th Cir. 1972) .. ...... .. .. ... ... 6
United States v. Matthews, 589 F.2d 442 (9th Cir. 1978) ......... ... .. ... 15
United States v. McKenna, 327 F.3d 830 (9th Cir. 2003) ............... 6,7,8
United States v. Murray, 492 F2d 178 (Oth Cir. 1973) ... ..o 28
United States v. Nelson, 419 F.2d 1237 (9th Cir. 1969) ......... ... ... ... .. 3
United States v. Petersen, S48 F.2d 279 (9th Cir. 1977) ... ... ..ot 28
United States v. Poehlman, 217 F.3d 692 (9th Cir. 2000) . .. ............ 25,27
United States v. Polizzi, 500 F.2d 856 (9th Cir. 1974) ....... ... ... ... .... 28
United States v. Ruggiero, 934 F.2d 440 (2d Cir. 1991) ........... .. ... ... 11
United States v. Rush, 749 F.2d 1369 (9th Cir. 1984) . ... ........ . ... ..., 3
United States v. Shaffer, 789 F.2d 682 (9th Cir. 1986) .......... ... ... ..... 3

USA’S OPP. TO MOT. FOR JUDGMENT OF
ACQUITTAL & NEW TRIAL [CR 03-0095 WBS]  -iii-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:03-cr-00095-WBS Document 575  Filed 05/12/2006 Page 4 of 34

United States v. Vasquez-Chan, 978 F.2d 546 (9th Cir. 1992) ...............

United States v. Von Willie, 59 F.3d 922 (9th Cir. 1995) ...................

United States v. Williams, 552 F.2d 226 (8th Cir. 1977) . ... ... ... oLt
FEDERAL STATUTES

Fed. R.Crim. P. 29(C) .. oot e e

USA’S OPP. TO MOT. FOR JUDGMENT OF )
ACQUITTAL & NEW TRIAL [CR 03-0095 WBS] -1v-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Case 3:03-cr-00095-WBS Document 575  Filed 05/12/2006 Page 5 of 34
KEVIN V. RYAN (CSEN 118321)
United States Attorney
MARK L. KROTOSKI (CABN 138549)
Chief, Criminal Division
ROBIN L. HARRIS (CSBN 123364)
KYLE F. WALDINGER (ILSB 6238304)
Assistant United States Attorneys
450 Golden Gate Avenue, Box 36055
San Francisco, California 94102
Telephone: (415) 436-7016/6830
Facsimile: (415)436-7234
Attorneys for the United States of America
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION
UNITED STATES OF AMERICA, No. CR 03-0095 WBS
Plaintiff, UNITED STATES’ OPPOSITION TO
AMR MOHSEN’S MOTION FOR
V. JUDGMENT OF ACQUITTAL AND
NEW TRIAL
AMR MOHSEN, ‘
Date: June 23, 2006
Defendant. Time: 10:30 a.m.

INTRODUCTION

Courtroom: D, 15" Floor

Defendant Amr Mohsen moves for a judgment of acquittal and/or a new trial on

numerous grounds following his conviction by a jury on 17 of the 18 counts with which

he was charged. With regard to Phase One of the trial (counts 1-20), Amr first argues

that the evidence was insufficient to sustain his convictions on count 1 (conspiracy to

commit perjury and obstruct justice); counts 2—4 (perjury); count 10 (subornation of

perjury); and count 19 (obstruction of justice) because his false deposition testimony was

not “relevant to any issue that would have gone to the jury, and thus was not material.”

Def. Mem., at 2. Second, Amr claims that the government’s evidence was insufficient to

sustain convictions on counts 11-18 (mail fraud) because no rational juror could conclude

that the 1988 Notebook “would reasonably influence a person (including corporate

USA’S OPP. TO MOT. FOR JUDGMENT OF
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entities) to part with money or property.” Def. Mem, at 8. Third, Amr clairﬁs that the
evidence was insufficient to sustain convictions on counts 2—3 (perjury) because his
answers were “literally true” and that there was no independent corroboration, other than
government witness David Moore’s testimony, to prove count 3 (perjury).' Fourth, Amr
requests that the Court grant a judgment of acquittal on either count 2 or count 3 on the
ground that those counts are “multiplicitous.” Fifth, he argues that the evidence on counts
14 and 16-18 (mail fraud) was insufficient because the alleged mailings were not part of
the charged fraud scheme. Finally, Amr asserts that the evidence on count 20 (contempt
of court) was insufficient to establish a violation of the Court’s pretrial release order.

As for Phase Two of the trial (counts 21 and 22), Amr argues that the government
did not meet its burden of proving that he was not entrapped into committing the crimes
of which the jury convicted him. Finally, the defendant asserts that he should be granted
a new trial on counts 1-4 and 10-19 because the Court did not consult with counsel
before responding to the jury’s note asking whether there was “a copy of the indictment
with the specific charges that we can see.” CR 519.

As is set forth in detail below, taken in the light most favorable to the government,
the evidence on each of the counts of conviction was more than sufficient to sustain the
government’s burden of proof beyond a reasonable doubt.

LEGAL STANDARDS
L. STANDARDS FOR MOTIONS FOR A JUDGMENT OF ACQUITTAL.

Rule 29(c) of the Federal Rules of Criminal Procedure states in pertinent part that
“[{]f the jury has returned a guilty verdict, the court may set aside the verdict and enter an
acquittal.” Fed. R. Crir. P. 29(c). The test for determining whether to grant such a

motion “is whether at the time of the motion there was relevant evidence from which the

'"The heading for Section III of the defendant’s motion states that there is no “independent
corroboration other than David Moore’s testimony to prove Count Four.” Def. Mem., at 9
(emphasis added). However, the text of the defendant’s “independent corroboration” argument
refers only to count 3. See Def. Mem., at 11.

USA’S OPP. TO MOT. FOR JUDGMENT OF
ACQUITTAL & NEW TRIAL [CR 03-0095 WBS] -2-
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jury could reasonably find [the defendant] guilty beyond a reasonable doubt, viewing the
evidence in light favorable to the Government.” United States v. Figueroa-Paz, 468 F.2d
1055, 1058 (9™ Cir. 1972); United States v. Nelson, 419 F.2d 1237, 1242 (9" Cir. 1969).
In ruling on a Rule 29(c) motion, a district court must bear in mind that “it is the
exclusive function of the jury to determine the credibility of witnesses, resolve
evidentiary conflicts, and draw reasonable inferences from proven facts.” Id. at 1241.

In considering a Rule 29 motion for a judgment of acquittal, the evidence against
the defendant is reviewed in the light most favorable to the government to determine
whether “any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt.” United States v. Von Willie, 59 F.3d 922, 928 (9™ Cir.
1995). All reasonable inferences are drawn in favor of the government. United States v.
Andrino-Carillo, 63 F.3d 922, 924 (9™ Cir. 1995), cert. denied, 516 U.S. 1064 (1996).>
II. STANDARDS FOR MOTIONS FOR A NEW TRIAL.

Although “[a] district court’s power to grant a motion for a new trial is much
broader than its power to grant a motion for judgment of acquittal,” United States v.
Alston, 974 F.2d 1206, 1211 (9™ Cir. 1992), motions for a new trial “should be granted
only in exceptional cases in which the evidence preponderates heavily against the
verdict.” United States v. Rush, 749 F.2d 1369, 1371 (9™ Cir. 1984). The burden of
justifying a new trial rests with the defendant. See United States v. Shaffer, 789 F.2d 682,

687 (9™ Cir. 1986). In considering motions for a new trial, courts are “not obliged to

’In his brief, the defendant cites to United States v. Vasquez-Chan, 978 F.2d 546 (9" Cir.
1992), for the proposition that, where there is an innocent explanation for a defendant’s actions,
as well as one that suggests that the defendant was engaged in wrongdoing, the government must
present evidence that would allow a rational jury to conclude that the latter explanation is correct.
See Def. Mem., at 1-2. Although this assertion accurately reflects the law, the defendant fails to
identify any evidence presented at trial that is subject to an “innocent explanation.” In any event,
Vasquez-Chan is of limited applicability here. Unlike the defendants in Vasquez-Chan, who had
plausible exculpatory reasons as to why they did not possess the drugs at issue, the defendant has
not offered, and cannot offer, any exculpatory reasons for why he testified falsely, why he
encouraged his brother to testify falsely, why he created the fraudulent 1988 Notebook, and why
he secretly retained two experts to examine his handiwork.

USA’S OPP. TO MOT. FOR JUDGMENT OF
ACQUITTAL & NEW TRIAL [CR 03-0095 WBS] -3-
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view the evidence in the light most favorable to the verdict” and are free to weigh the
evidence and evaluate the credibility of the witnesses. United States v. Kellington, 217
F.3d 1084, 1097 (9 Cir. 2000). In order for a court to grant a motion for a new trial, it
must conclude that, “despite the abstract sufficiency of the evidence to sustain the verdict,
the evidence preponderates sufficiently heavily against the verdict that a serious
miscarriage of justice may have occurred.” Id. at 1097 (quotation omitted).

SUMMARY OF ARGUMENT

This Court presided over both phases of the jury trial, as well as the extensive
motions that were filed during the pretrial process. The Court is, therefore, extremely
familiar with the facts of this case and all of the evidence that was presented at trial.
Simply put, the evidence at trial was overwhelming on all counts for which Amr Mohsen
was convicted. The defendant’s motion for a judgment of acquittal and for a new trial
should be denied for all of the following reasons.

First, Mohsen’s continued insistence that the 1988 Notebook was not material to
any of the issues in the civil patent litigation between Aptix and QuickTurn because
defense expert “Nick” Tredennick opined that “QuickTurn’s prior art could never have
invalidated the ‘069 patent” (Def. Mem., at 2) misses the mark concerning what is legally
and factually necessary to establish materiality. All pertinent case authority holds that
whether a false statement is material is determined at the time the false statement is made.
Thus, whether the 1988 Notebook would hypothetically have been “relevant to any issue
that would have gone to the jury” (id.) is not the operative measure of materiality. As this
Court’s jury instructions made crystal clear: “The ‘materiality’ of a false statement must
be tested as of the time the alleged false statement was made, and not on the basis of
events that occurred later. The government need not prove that the perjured testimony
actually influenced the decision-making body.” Instruction No. 15 (Phase One).

Second, there was overwhelming evidence that Mohsen’s fraud — which included
(1) manufacturing phony documents; (2) lying in numerous depositions; (3) staging a

bogus theft; (4) mailing scraps of the phony notebooks back to himself to try and get

USA’S OPP. TO MOT. FOR JUDGMENT OF
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around the limitations of the Best Evidence Rule; and (4) artificially attempting to treble
Aptix’s alleged damages — reasonably caused QuickTurn to part with money. The
evidence established that QuickTurn spent money on forensic examiners in an attempt to
determine the authenticity of Aptix’s evidence, which evidence was intended by Aptix to
support a multi-million dollar judgment against QuickTurn. Trial testimony from Jeff
Miller (one of the attorneys defending QuickTurn in the patent lawsuit) and government
intellectual property expert Professor Jay Kesan established that most civil patent
infringement lawsuits settle before trial. Thus, QuickTurn could reasonably have settled
the lawsuit and paid millions of dollars to Aptix as a result of Mohsen’s manufactured
evidence and perjured deposition testimony. It was not necessary for the government to
prove that QuickTurn actually parted with any money — although QuickTurn did spend
hundreds of thousands of dollars on attorneys’ fees and forensic experts in an entirely
reasonable attempt to get to the truth concerning the authenticity of the documents
Mohsen proffered — only that the false representations could have had such a result.

Third, Mohsen’s answers to the questions charged in perjury counts 2-3 were not
“literally true.” There was ample evidence for the jury to conclude that the questions
posed to the defendant were intended to refer to either notebook and that the defendant’s
answers to those questions were false. Nor is there any merit to Mohsen’s assertion that
other than David Moore’s testimony, there was no “independent” proof to support the
perjury conviction on count 3. There was ample evidence in addition to Moore’s
testimony that the 1988 Notebook was out of Mohsen’s possession “[o]ther than the
limited periods of time necessary to make copies.”

Fourth, perjury counts 2 and 3 are not multiplicitous: Trial testimony established
that Mohsen both delivered the original 1988 Notebook to an independent expert
(Kuranz) and left the 1988 Notebook for seven days outside of his custody when he left
the Notebook with his secretly retained document examiner, David Moore. These were
two separate inquiries for which Mohsen gave two separate false answers.

Fifth, the mailings charged in counts 14 and 16—18 were part of Mohsen’s scheme

USA’S OPP. TO MOT. FOR JUDGMENT OF
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to defraud QuickTurn.

Finally, the defendant’s argument that the evidence was insufficient to sustain the
government’s burden of disproving entrapment beyond a reasonable doubt is without
merit. The jury heard extensive testimony from Manuel “Manny” Primas regarding his
contacts with the defendant in jail. Primas testified that the defendant solicited him to
have threatening telephone calls made to witnesses and to have a witness’s car burned.
The same jury had heard testimony about the defendant’s efforts to obstruct justice in the
civil case. Primas offered significant additional and corroborating evidence (including
recordings of his conversations with the defendant and writings made by the defendant)
that supported the conclusion that it was the defendant who had approached Primas and
had come up with the plan to commit the crimes. Indeed, there can be no conclusion
other than that CEO-turned-prisoner Amr Mohsen was the individual who was steering
the ship with respect to the witness tampering crimes.

ARGUMENT
L THERE WAS OVERWHELMING EVIDENCE DEMONSTRATING THAT

THE ENGINEERING NOTEBOOKS AND THE DEFENDANT’S

TESTIMONY ABOUT THOSE NOTEBOOKS WERE MATERIAL.

Similar to the position he took in his pretrial motion to dismiss, the defendant
argues that the fraudulent “1988 Notebook was not relevant to any issue that would have
gone to the [civil] jury, and thus was not material.” Def. Mem., at 2. The defendant’s
argument is without merit because the Ninth Circuit has held unequivocally that
“materiality is tested at the time a false statement was made” and that a false statement
can be “material” even if a truthful statement would not have been helpful to the
decisionmaker. United States v. McKenna, 327 F.3d 830, 839 (9™ Cir. 2003); United
States v. Lococo, 450 F.2d 1196, 1199 n.3 (9" Cir. 1972) (“Materiality is tested as of the
time the investigation is being made.”). Under McKenna, a false statement is material if

it has a natural tendency to influence, or was capable of influencing the

decision of the decision-making body to which it was addressed. To be

material a false statement need only be relevant to any subsidiary issue

under consideration. The government need not prove that the perjured
testimony actually influenced the relevant decision-making body. Further,
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