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Friday, June 23, 2006 10:00 a.m.

PROCEEDINGS
THE COURT: Where is Mr. Mohsen?
THE MARSHAL: 1'll go get him, Your Honor.
THE CLERK: You may be seated.

Calling criminal 03-0095, United States versus

Amr Mohsen.
(Defendant enters courtroom.)
MS. HARRIS: Good morning, Your Honor.
Robin Harris for the United States.
MR. BAILAZS: And good morning, Your Honor.
John Balazs on behalf of Amr Mohsen, who is present
in Court.

MR. WEINBERG: Good morning, Your Honor.

Doron Weinberg. I believe the Court is aware that
it's Mr. Mohsen's desire to substitute our office, Weinberg &
Wilder, in as counsel.

THE COURT: I have received Mr. Balazs' letter
advising me of that. And I have since received your letter and
Ms. Harris' letter on the subject.

This is the time set for the hearing on the motions
for judgment of acquittal and a new trial, but I believe we
should consider the matter raised by Mr. Balazs' letter first.

I would like a little more information on this. I

did receive the partial transcript of Ms. Metwally's testimony
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but I don't recall the rest of her testimony.

MS. HARRIS: I brought the entire transcript, Your
Honor.

THE COURT: Could you summarize the substance and
significance of the testimony to refresh my recollection?

MS. HARRIS: Your Honor, Ms. Metwally was used by
the defendant for the -- as the repository of the $2000, which
was then transferred to "Kimo," the undercover FBI agent to pay
for the arson that Mr. Mohsen commissioned and was convicted of
commissioning.

Ms. Metwally visited Mr. Mohsen in jail on several
occasions, but the one that was of most significance is where
he arranges to have $2000 transferred to -- from his son,

Ehab Mohsen's, account into Magda Metwally's bank account. She
then withdraws the money from her bank account and gives the
money to Mohammed Ali Moussa, who the Court will recall
testified at trial under a grant of immunity. The money, the
$2000 that Mr. Mohsen arranged to go through his sister,

Magda Metwally, was then given by Mohammed Ali Moussa to Kimo
as payment.

There was a great deal of discussion, both through
Ms. Metwally's testimony and then other witness' testimony. We
had the jail tapes read to the jury where Ms. Metwally visited
Mohsen and he describes the $2000. We played several telephone

calls at the trial about the $2000.
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And then there was another telephone call of
significance involving Magda Metwally that didn't relate to the
$2000 payment but related to the Government's burden on
entrapment. The Government played the first telephone call
that Mr. Mohsen ever made from jail, which was to his sister,
Magda Metwally, and in that telephone conversation we alleged
and argued to the jury Mr. Mohsen improperly attempted to
obstruct Magda Metwally by asking her to tell Mr. Mohsen's then
lawyers, John Williams and Ed Swanson, that Mr. Mohsen had told
Magda Metwally he did not intend to leave the country and was
not going to leave.

We alleged that that shows his predisposition to
tamper with witnesses. And we alleged that that was also an
obstruction of justice, an attempted obstruction of justice
which we'll be using at sentencing for an enhancement.

I did also want to point out to the Court -- the
Court had asked me to summarize the testimony of Ms. Metwally,
which I did, but I also want to point out I neglected to
mention in the letter I sent the Court that Ms. Wilder and
Mr. Weinberg also represented Magda Metwally, who was
subpoenaed to testify before the Grand Jury.

During her Grand Jury testimony, Ms. Metwally was
given an opportunity to confer with Ms. Wilder. Ms. Metwally
took the Fifth as to every question except for her name and her

relationship to the defendant. And that was on the advise of
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her lawyer, Nina Wilder, who was outside the Grand Jury room
and available for consultation during that attempt to get
testimony from Ms. Metwally.

THE COURT: What do you think is the conflict or
potential conflict that Ms. Wilder and Mr. Weinberg have?

MS. HARRIS: Well, currently the relief that the
defendant is seeking in the motion that is before the Court is
a motion for a new trial. Obviously, we oppose that motion,
but if the Court were to grant that motion and we were to have
a new trial and Mr. Weinberg were to substitute in as counsel
for defendant Amr Mohsen, the Government would be calling his
client, Magda Metwally, to testify against his client,

Amr Mohsen. He would be in the position of having privileged
communications between himself and Ms. Metwally that he would
either, based on his duty of loyalty to Ms. Metwally, be forced
not to use in contravention of his duty of loyalty to

Mr. Mohsen.

Even if this Court were to deny the motion for a new
trial, we are still in a position where we would have a direct
appeal before the Ninth Circuit. Furthermore, in Mr. Mohsen's
pro se papers, he has in a footnote alleged ineffective
assistance of counsel based on in part Mr. Balazs' and
Mr. Locke's failure to cross-examine certain Government
witnesses.

If Mr. Weinberg were to represent Mr. Mohsen in his
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efforts to prove that Mr. Balazs and Mr. Locke were ineffective
and the partial basis for that alleged ineffectiveness was
strategic decisions to cross-examine and not cross-examine
certain witnesses, the witness, Ms. Metwally, would be at issue
who they chose not to cross-examine.

I would also point out to the Court the conundrum
the Government faces; Mr. Weinberg asked the Government to
secure a grant of immunity based upon his considered’opinion
that she was in legal jeopardy if she were to testify without
immunity. And based on those representations, the Government
did seek and receive a grant of immunity for Ms. Metwally in
exchange for her testimony.

We considered her to be an unindicted co-conspirator
in this case who did have possible legal jeopardy based on
aiding and abetting the arson by transferring the money. And
it strikes us as an unsoluble conflict. If Mr. Mohsen wants
new counsel and the Court is of an opinion that he should have
new counsel, we would not have an objection to him being in a
position to interview other attorneys. But he does have a
right to conflict-free counsel, we understand also his right to
counsel of choice, but in this case we think to inject this
issue into -- into the record is not prudent. Our interest is
in preserving this conviction and in protecting the record.

THE COURT: Mr. Weinberg, you said in your letter

that you would be happy to explain to the Court where the funds
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are coming from in order to establish that Mr. Mohsen is still
indigent and that the funds should not be used to repay the
Government for what it has expended for appointed counsel. Are
you prepared to make any --

MR. WEINBERG: I am prepared to address it. And I'm
also prepared if the Court wishes to hear anything more on the
conflict issue.

With respect to the funds, I can attest to a number
of things. Number one is that Mr. Mohsen initially spoke to
Ms. Wilder about the possibility of retaining her well over
five or six weeks ago, but that he had no funds and he was
entirely dependent on his family to raise the money.

I have personally spoken to Magda Metwally on at
least three occasions in the last few days, and she has assured
me that she has raised the money from among members of the
family. None of the money comes from Mr. Mohsen.

THE COURT: Who assured you of this?

MR. WEINBERG: Magda Metwally; that is, the sister
has helped to raise the money from other family members.

Ms. Metwally herself, if the Court will recall, is a university
professor. Her husband is a businessman. They and other
family members have decided that it's important to raise money
at this point to assist Mr. Mohsen.

He has no funds of his own. The Court probably is

aware that he is in bankruptcy proceedings, and all of his

Sahar McVickar, RPR, CSR 12963
Official Court Reporter, U.S. District Court
(415) 626-6060




10

11

12

13

14

15

le6

17

18

19

20

21

22

23

24

25

Case 3:03-cr-00095-WBS Document 589-2  Filed 07/20/2006 Page 8 of 59

funds have been accounted for. He has no other funds. He has
no access to funds.

THE COURT: You know, I don't know if you are
familiar with this or not, but Mr. Mohsen had the opportunity
to seek relief from the bankruptcy court in order to have funds
released from the bankruptcy court in order to pay his
attorneys.

MR. WEINBERG: 1 --

THE COURT: And he, instead of doing that, hired a
different attorney to represent him in the bankruptcy court.
That attorney came into this Court and represented to me that
he was going to take the necessary action to seek the release
of those funds from the bankruptcy court. We delayed the case
so he could do that. When we came back he said he had a change
of heart, and he didn't believe it was in Mr. Mohsen's best
interest to seek release of those funds from the bankruptcy
court.

Now, I didn't pursue it any further, but if he is,
in fact, in bankruptcy, it was only going to be to the
disadvantage of his creditors, not him, if the bankruptcy court
were to allow funds to be released in order to pay his
attorneys. It was apparent to me that this was a tactical
decision on Mr. Mohsen's part to have the Court pay for the
lawyers instead of paying for them himself. Now, I just tell

you that just to bring you up to date on what happened here.
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MR. WEINBERG: Let me -- obviously, the Court knows
things about the case that I don't know, but let me say that my
understanding with respect to that moment in the progress of
the case is that Mr. Metwally's --

THE COURT: You mean Mr. Mohsen?

MR. WEINBERG: I mean Mr. Mohsen's counsel at that
time did not wish to proceed by way of having to constantly ask
the bankruptcy court to release funds. And it was a process
that they found to be both unwieldy and unlikely to be
productive. They decided they did not want to go forward as
criminal counsel on that basis.

THE COURT: They did not tell me that.

Let me ask Ms. Harris, was that your understanding?

MS. HARRIS: No. In fact, as I recall, their
concern was that the bankruptcy court might not release the
funds, not that it was going to be cumbersome or anything like
that.

THE COURT: No, that was my understanding, also.
They did not tell that to me.

My impression, even though they didn't say it, was
that they wanted off the case but they wouldn't tell me why.

MR. WEINBERG: May I have a moment with Mr. Mohsen?

THE COURT: Yes.

MS. HARRIS: 1In fact, Your Honor, as I recall, we

continued the case to determine whether the bankruptcy court
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would release the funds, and then the lawyer for Mr. Mohsen in
the bankruptcy court said he wasn't even going to seek the
relief.

THE COURT: That's what I said, yes. We had like a
two-month delay for no reason because the bankruptcy lawyer
said he made that determination that it wasn't in Mr. Mohsen's
best interest.

MS. HARRIS: And then he didn't even come to court
to represent that. I believe the other lawyers came in and
represented that they had spoken to the bankruptcy lawyer.

MR. WEINBERG: Your Honor, my understanding, and
it's hard to, you know, get a hold of complicated facts in
these brief few moments, but my understanding is this was not
Mr. Mohsen's decision or in Mr. Mohsen's interest, but rather
that it was the decision of counsel, Mr. Rosenbush,
specifically, that he did not wish to proceed in that manner.
That is what I understand. This is not a tactical move by
Mr. Mohsen.

THE COURT: Well, we have a record in this case that
will show what the facts were at that time. What you have just
said to me is somewhat different than what was represented to
me at the time.

Be that as it may, all I have now is your
representation that Ms. Metwally has said that she raised the

money from other family members. Now, I mean, that doesn't

10
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11

really give me a lot of information. That doesn't tell me
where that money came from, it doesn't tell me whether it's
sufficient to get you through the motions and through the
sentencing if the motions fail, and through a new trial if the
motions prevail. It doesn't satisfy me that there aren't some
shenanigans going on here behind the scenes as to where the
money 1is coming from.

MR. WEINBERG: Well, Your Honor, I know of no
shenanigans, and I wouldn't participate in any if I had any
inkling that that is what was going on.

THE COURT: But your client hasn't been truthful
throughout these proceedings. I have watched tapes of him
lying very effectively.

MR. WEINBERG: Your Honor, I'm making a
representation to the Court as an officer of the Court that I
have been personally assured that the money is being raised by
family members on a voluntary basis, that this is not
Mr. Mohsen's money. And I would be happy, if the Court wishes,
to have the appropriate family members come before the Court to
certify that. They would be willing to do it. I'm confident
that that can be arranged, and it could be arranged rather
quickly.

THE COURT: But I don't know why family members
would want to do this now instead of earlier. In other words,

you are telling me they have enough money to pay you to handle

Sahar McVickar, RPR, CSR 12963
Official Court Reporter, U.S. District Court
(415) 626-6060




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 3:03-cr-00095-WBS Document 589-2  Filed 07/20/2006 Page 12 of 59

12

post-trial motions and, i1f they are successful, a new trial.

MR. WEINBERG: Your Honor, the family has hired my
firm to represent them in post-conviction proceedings. If
those post-conviction proceedings earn Mr. Mohsen a new trial,
then we will be at that juncture. No one would, in
anticipation of a prospect that under the most favorable
circumstances is a difficult one, would pay in advance. The
family is committed, now seeing Mr. Mohsen's predicament, to
assist him and to assist him at this crucial juncture.

The family has made arrangements that are sufficient
for the post-conviction litigation and for the sentencing, and
I believe for the appeal as well that is in process. I
don't -- if he should ever get a new trial, we will take tﬁat
up with the family. But the family doesn’'t have to now commit
to pay for a new trial in the event we get it.

THE COURT: So the family wants you to represent him
at sentencing also?

MR. WEINBERG: I believe they do.

THE COURT: Does the family understand -- well, I
guess I can't ask you that question.

MS. HARRIS: Your Honor, I think it raises another
conflict if it's Magda Metwally that has raised the money for
Weinberg and Wilder's representation. That adds to the actual
conflict, because 1f she is controlling the money that is being

used for Mr. Weinberg's fees and Mr. Weinberg represented her
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